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< Summary >

In Search of an Appropriate Policy on Regulating
Assisted Reproductive Technologies and Ascertaining
the Parentage of Children Born as a Result of ART:
Critical Examination of “the Act on ART 2020” in Japan

NAGAMIZU Yuko

Introduction

The Diet passed the “Act on the Use and Regulations of Assisted Reproductive
Technologies (ART) and on the Special Provisions of the Civil Code regarding the
Parentage of Resultant Children” (hereafter, “the Act on ART 2020” or “the Act”)
and it was promulgated on the 11th of December 2020. The Act is the first law to
address the issue on ART, but it is limited in scope and contains only two articles
on the ascertainment of parentage of children, which are of little meaning. This bill
was sponsored by the members of the House of Councilors (Upper House) and
cleared the Committee on Judicial Affairs of that House on the 19th of November
2020, and the House itself on the 20th of the same month. After that, it cleared the
Committee on Judicial Affairs of the House of Representatives (Lower House)
on the 2nd of December, and the Lower House on the 4th of the same month.
The deliberation took less than 2 hours and 37 minutes and less than 2 hours 49
minutes at Committees on Judicial Affairs of the Upper House and the Lower

House, respectively. Not much time was taken for deliberations, which means that
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the law gained support from both the ruling coalition and the opposition parties,
but that is related to the limited scope of the Act, which staves off complicated
debates such as the child’s right to access information about the donor.

The part on the amendments to the civil code (chapter 3 of the Act) will come
into effect on the 11th of December 2021 and apply to children born from that day
on. Also, according to the supplementary provision § 3, the Act is scheduled to be
amended over the following two years in order to secure the appropriate use of
ART. So, the members of the Diet must continue to address issues concerning the
appropriate governance of ART, regulations on the donation of sperm, ova, and
embryos and/or the regulations on the procurement and/or transaction of them,
and the system of storage, management, and disclosure of personal information of
donors, recipients and children born with ART. It also stipulates that the provisions
on the ascertainment of parentage may be amended to further the stability of
parent-child relationship born as a result of ART, based on the amendments to the
appropriate regulations of ART, if necessary.

The Act has many shortcomings because it is a product of compromise, putting
off essential issues to future discussion as mentioned above. However, there is
still a chance of it becoming a useful law if we are able to use the two years for
serious discussions. This paper tries to offer some viewpoints on important issues

surrounding ART in attempt to aid and expedite this happening.

The Act on ART 2020

The Act consists of three chapters and supplementary provisions. Chapter one
consists of two articles. § 1 is about the purpose of the Act, i.e., “to clarify the
fundamental principles on the use of ART, to stipulate the responsibilities of
healthcare providers and the state, and also the measures to be taken by the state,

and to make amendments to the civil code about the parent-child relationship
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when ART using third party’s sperm and/or ova are performed”, and § 2 provides
the definition of ART.

Chapter two (§ 3 to § 8) is about the use of ART. § 4 stipulates the responsibility
of the state and § 5 the responsibility of the healthcare providers. § 6 to § 8
stipulate the state’s responsibility in striving to disseminate the information about
ART, and to construct the counselling system and the legal system, respectively. §
3 is on the fundamental principles, but they are merely conceptual and lacking any
substantive legal meaning or substance, and even if implemented in their current
form, would be without genuine practicability. § 3(1) is on the protection of the
health of women who are to be pregnant and give birth using ART. It also makes
sure that ART are used as treatments for infertility only. § 3(2) is on obtaining
the informed consent of each party involved. § 3(3) is on securing the safety
in obtaining and storing the sperm and ova for ART. § 3(4) provides that, “due
regard is to be paid for children born by ART to be born and grow up healthy,
both physically and mentall(}ll>.” It is the most controversial article and drew much
criticism from the disability groups as the phrase, “to be born healthy... both
physically and mentally” raises the specter of eugenics in the hearts and minds of
people with disability. We shall turn to this later. As we have seen, § 3 does not
stipulate on important principles such as the supremacy of the child’s best interests
and the exclusion of practices based on eugenics, and is criticized by experts on
ART in the fields of law and social sciences.

Chapter three is on the ascertainment of parentage of children born as a result
of ART. § 9 is on the mother-child relationship and it is provided that, “a woman
who is pregnant and gives birth using a donated egg (including an embryo derived
from the egg) is the child’s mother.” This only reflects the current state of law in
Japa(le), and the act merely elucidates it. § 10 is on the father-child relationship and
it is provided that, “a husband who gives consent to his wife giving birth with a

donated sperm (including an embryo derived from the sperm) will be unable to
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deny the legitimacy of the child, despite the § 774 of the civil code.” This too is
@
merely a reflection of the current state of case law in Japan, but the legislatures

made it clear to ensure the stability of paternity.

Problems and Shortcomings of the Act

Lack of consideration to the child’s welfare and rights

The Act doesn’t give any consideration to the child’s welfare and rights. It is true
that the interests of the child or the child’s welfare is an amorphous concept, but
the biggest feature of ART is that a new life is created through AR(”}). So, a system
must be established with due consideration to the welfare of children who are to
be created (produced) in the future as a primary point of focu(;).

One of the child’s rights is the right to access the information of the donor. It is
of vital importance to guarantee the fulfilment of the natural, personal interest of
knowing one’s biological heritage and establishing the identity of onesel(%). Three
experts and a person born via DI (donor insemination) who were invited to give
testimony at the Committees on Judicial Affairs of both Houses strongly argued
that the bill should give children the right to access information of the donor.
Lived experiences of people conceived by donors in Japan are as follows: they
felt deceived by their parents, they had always sensed that something was wrong
in the family, they found out about DI at a time of family crisis such as divorce
which was doubly traumatic, they felt ashamed of having been born by a method
that must be concealed, and their self-identities were totally shattered when they
found out about DI by accident. The legislature should have earnestly listened
to the voices of specialists and stakeholders, and guaranteed the child’s right to
know their biological origi(rsl). It is true that we must consider the right to privacy
of donors and balance these rights, but if we enact laws that require prospective
donors to consent to the release of information prior to donation, there will be no

concerns about the violation of privacy, because they have a right to choose not to
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donate in the first place if they worry about their privacy.

It is argued that even if the right to access information is guaranteed, it is of no
use when children are not informed by their parents about the fact of their donor-
conception. One commentator proposes the “right to grow up with the information
of one’s biological origiﬁ(’)2 , but it would be difficult to order parents to divulge this
information because they have a right to family privacy against state intervention
into family affairs. The difficulties underlying this issue are that (i) there might
be a strong belief that a wife should procreate her husband’s offspring (sense of
guilt for using donor’s sperm), (ii) there might be a sense of adherence to blood
relationship (non-blood related father’s fear that he might be rejected by the
child if he tells the truth), and, (iii) there might be a sense of secrecy about male
infertility in the society in which the prospective parents 1i$1c> . We can see that the
rights of people born from donor-conception to access information must come in
tandem with the wider social understanding about various forms of procreations
and families. It’s not an easy task, but legislatures can take a prominent role in
leading the way toward paradigm shift in the broader society. This can be done
by promulgating information about the diversity of families, openly discussing
issues with citizens, and gradually reducing the stigma associated with the above-

mentioned values people in the society may still cling to, while supporting the

involved families in becoming more open and honest regarding these issues.

No provisions on the regulations of ART

It is sad to say that all those years of discussions among experts on law,
social sciences and medicine among others, before and after the Report of the
Committee on ART under the Ministry of Health, Labour and Welfare (hereafter,
“the Report”) in April 2003 are not reflected at all in the Act. A bill was to be
sponsored for the Diet session of 2004 after the Report established the foundation
for regulations of ART, but it didn’t happen for unknown reasor;lsz.) The Report

was the product of long deliberations of experts such as medical professionals,
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academic lawyers, and child advocates, and self-help group members who
experienced ART. The 20 member committee responsible for the report consisted
of 11 men and 9 women, so the selection of representatives was equally balanced
in terms of gende(zlfg.) DI and IVF (in vitro fertilization) using donor eggs and surplus
fertilized eggs are permitted according to the Report, but it is suggested that frozen
sperm be destroyed after the donor’s death. Issues concerning the appropriate
governance of ART, regulations on the donation of sperm, ova, and fertilized eggs
and/or the regulations on the procurement/transaction of them, and the system of
storage, management, and disclosure of personal information of donors, recipients
and children born with ART are all addressed in the Report. Furthermore, the
child’s right to access information of the donor was explicitly guaranteed. So,
the legislature could have enacted a law on the regulations of ART based on the
system that the Committee had proposed under the fundamental tenets, i.e., (i) the
welfare of the child born via ART is paramount, (ii) prohibition of treating people
only as a means of procreation, (iii) due regard must be paid to the security (of
parties concerned), (iv) exclusion of eugenics, (v) exclusion of commercialism,
and (vi) respect for human dignity, while considering the social change of more
than 15 years after the Report and ability to address issues such as broadening the
use of ART to people other than married, heterosexual couple(:ls4.)

The lack of regulations on ART means leaving everything to users of ART,
donors, surrogate/gestational mothers and healthcare providers. This structure
leads to, “reproductive tourism and getting sperm through social networking,
while ignoring the plight of parties suffering from intractable infertility, sexual
minorities who aspire to have a family, children who are not given any information
about how they were born, and donors and surrogate/gestational mothers as
hidden entities and leaving them in lawless peripher;/l?.) Also, the Act does not say
anything about who is eligible or ineligible to use ART in this scheme, so we must
address the issues on the use of technologies by sexual minorities while examining

the laws and experiences of other jurisdictions.
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Amendments to the Civil Code

Following the Report suggesting proper regulations of ART, the Legislative
Council of the Ministry of Justice issued an Interim Report in July 2003 on the
legal nature of the parent-child relationship concerning children born via ART
(Hereafter, “the Interim Report”). According to the Interim Report, the legal
mother is the one who gives birth to the child, and the child born via DI is the
child of the husband if the DI was performed with the husband’s conser(llt(s.) The
mother-child relationship is treated the same in the Act, but the treatment of father-
child relationship is slightly different, and the Act uses the presumption of the
paternity clause of the civil code instead of fixing the designation and definition of
paternity in specific relation to ART.

§ 10 of the Act is applied only to legally married couples who used donor sperm
and applies the presumption of paternity and legitimacy provided in § 772 of the
civil code, but it excludes the application of the husband’s right to deny paternity
and legitimacy of the child despite § 774 of the civil code, because the husband
has consented to the use of donor’s sperm. This provision is based on the idea of
treating donor-conceived children equal to natural children, while it considers the
equitable principle of estoppel. So, its structure is appropriate.

However, there already were law cases of donor-conceived children whose
parents argued on the “consent of the husband”, so the form of consent, the scope
of consent, the timing of consent, the withdrawal of consent, and the burden of
proof should have been clarified in the Act to avoid unnecessary conflicts. It
also lacks provisions on the sperm donor’s legal status when it is proved that the
husband hasn’t consented and he denies the paternity and legitimacy; it should
have been clarified that the donor-conceived child cannot claim paternity of the
donor and the donor cannot claim paternity either in general, as stated in § 3 of the
Interim Report.

Furthermore, the Amendments to the civil code (on parent-child relationship)

were proposed by the Legislative Council of Ministry of Justice in February
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2021, and its interim proposal allows the both the child and the wife the right to
deny father-child relationship, expanding the scope from the husband’s peculiar
right in the current law. If the civil code is amended according to this proposal,
it is possible for the child and the wife to deny the paternity even if § 10 of the
Act blocks the use of right by the husband. It is possible to block the right of the
wife by estoppel, but what about the child? When the child’s right to know his/her
biological heritage is fully guaranteed, then the child has a choice to act according
to his/her wishes, but it does not necessarily contradict maintaining the stability of
the child’s status and protecting the child’s welfare by blocking the child’s right to
deny paternity generally.

§3 (4) and issues of eugenics

As mentioned above, § 3(4) provides that “due regard is to be paid for children
born by ART to be born and grow up healthy both physically and mentally.” A
member of the House of Representatives, Tomoko Abe had concerns about the
phrase “to be born... healthy both physically and mentall;ZZ and directly contacted
the representative of Japan Council of Disability, Katsunori Fuj(ilig)by telephone.
According to the Minutes of the Committee on Judicial Affairs of the House of
Councilors, members construed this article as a stipulation regarding only the
child’s welfare, while failing to notice the nuance and problematic aspects of this
article.

Mr. Fujii filed an emergency request to the Chief of the Committee on Judicial
Affairs of the House of Representatives on 24th of November 2020 and asked for
the deletion of the article, as the phrase “to be born healthy... both physically and
mentally” may lead to the purpose of the abolished Eugenics Protection Act § 1,
“to prevent the birth of unfit offspring from the standpoint of eugenics(i?? Other
disability groups such as DPI Japan joined the prote(sZ(t)? The reactions from Diet

members were dismissive making claims such as, “I didn’t notice it.”, “I didn’t

mean it.” or “What’s wrong with this expression?”, but as Ms. Abe rightly says,
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they should be aware of their bias when they flatly deny their request without

1)
sincerely considering it. This article should be deleted.

Conclusion

As T stated thus far, the Act is insufficient and lacks provisions on the regulation
on the use of ART due to failures to regard the longtime discussions and assertions
of experts in the field. Also, the Legislature made a mistake by not listening to
the stakeholders seriously. The stakeholders are not only the prospective parents
who undergo reproductive treatment, but also there are children born as a result of
ART: some of the donor-conceived children who are vocal in speaking about their
experiences, people with disability who fear the consequences of § 3(4) of the
Act, and of course, donors and surrogate/gestational mothers.

We need to address issues concerning the appropriate governance of ART,
including regulations on the donation of sperm, ova, and fertilized eggs, a national
accreditation system of facilities which perform ART and procurement facilities,
the establishment of a public organization on the storage and management of
personal information of donors, recipients and children born with ART, and a
counselling system for stakeholders. Moreover, it is vital that these be established
under the fundamental tenets of the Report, i.e., (i) the welfare of the child born
via ART is paramount, (ii) prohibition of treating people only as a means of
procreation, (iii) due regard must be paid to the security (of parties concerned),
(iv) exclusion of eugenics, (v) exclusion of commercialism, and (vi) respect for
human dignity.

We also need to address new issues such as who are eligible to use ART
under the scheme of the Act such as de facto marriage couples, single women,
and sexual minorities, which elements of ART are prohibited in general such
as surrogacy, and new inclusive rules on ascertainment of legal parenthood

when we decide to permit the use of ART to all people equally. In tackling these
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issues, we cannot avoid the issue of same-sex marriage if we say we cherish
equality and children’s rights to be brought up in a stable family setting. They are
politically thorny issues, to be sure, but we must not forget to have a broader all-
encompassing perspective and act preemptively to avoid inconsistent patchwork
legislation, which skirts the most pertinent issues, and is only updated and
amended reactiveﬁ? To do this in a manner that is both logical and compassionate,
we must begin by asking the fundamental questions, “What is a parent for?” and

“What is family for?”.

(1) Hairyo in Japanese can also be translated as “consideration” instead of
“regard”.

(2) Karsunort Kal, YUICHIRO SATO AND YUKO NAGAMIZU, MEDICAL LAw IN
Japan 3rd ed., 69-70 (Wolters Kluwer, 2020) (analysis of Supreme Court
cases and the current state of civil code on surrogacy).

(3) § 774 of the civil code gives a husband the right to deny paternity if
he finds out that the child is not biologically connected with him. But he
must file a lawsuit within one year after the child is born (§ 777 of the
civil code).

(4) Kal, SATo AND NAGAMIZU, supra note 2, at 66-68 (analysis of legal
cases on artificial insemination by donor’s sperm and the current state of
civil code).

(5) Megumi Nakamura, Seishoku Hojo Iryo ni Okeru Doui no Houteki
Imi: Saikin no Hanrei wo Sozai toshite (The Meaning of Consent in
ART: fiom Recent Law Cases), Jurist vol. 1339 at 24 (2007) (Japanese).

(6) Noriko Mizuno, Seishoku Hojo Iryo to Ko no Kenri (ART and rights
of the child), Houritsu Jmou vol. 79 (11) at 31(2007) (Japanese). R.
Chisholm stresses difference from adoption using the word “produce”, in
Richard Chisholm, /nformation Rights and Donor Conception.: Lessons
fiom Adoption?, 19 (4) JOURNAL OF Law AND MEDICINE 722, at 736
(2012) .

(7) This right is based on § 13 of the Constitution of Japan (All of the
people shall be respected as individuals. Their right to life, liberty, and the
pursuit of happiness shall, to the extent that it does not interfere with the
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public welfare, be the supreme consideration in legislation and in other
governmental affairs.), and § 7 and § 8 of the Convention on the Rights
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